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Bank receives its application for mem-
bership, has not yet filed regulatory fi-
nancial reports with its primary regu-
lator for the last six calendar quarters
and three year-ends preceding such
date, shall provide any regulatory fi-
nancial reports that the applicant has
filed with its primary regulator.

(ii) Performance trend criteria. For
purposes of § 933.11(b)(3)(i) (A) to (C) of
this part, an applicant that, as a result
of a merger or acquisition preceding
the date the Bank receives its applica-
tion for membership, has not yet filed
combined regulatory financial reports
with its primary regulator for the last
six calendar quarters preceding such
date, shall provide pro forma combined
financial statements for those calendar
quarters in which actual combined reg-
ulatory financial reports are unavail-
able.

(b) Home financing policy requirement.
For purposes of § 933.13 of this part, an
applicant that, as a result of a merger
or acquisition preceding the date the
Bank receives its application for mem-
bership, has not received its first for-
mal, or if unavailable, informal or pre-
liminary, Community Reinvestment
Act performance evaluation, shall file
as part of its application a written jus-
tification acceptable to the Bank of
how and why the applicant’s home fi-
nancing credit policy and lending prac-
tices will meet the credit needs of its
community.

(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)

§ 933.16 Financial condition require-
ment for insurance company appli-
cants.

An insurance company applicant
shall be deemed to meet the financial
condition requirement of section
4(a)(2)(B) of the Act and § 933.6(a)(4) of
this part, if, based on the information
contained in the applicant’s most re-
cent regulatory financial report filed
with its primary regulator, the appli-
cant meets all of its minimum statu-
tory and regulatory capital require-
ments and the capital standards estab-
lished by the National Association of
Insurance Commissioners.

(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)

§ 933.17 Rebuttable presumptions.
(a) Rebutting presumptive compliance.

The presumption that an applicant
meeting the requirements of §§ 933.7 to
933.16 of this part is in compliance with
section 4(a) of the Act and § 933.6 (a)
and (b) of this part, may be rebutted,
and the Bank may deny membership to
the applicant, if the Bank obtains sub-
stantial evidence to overcome the pre-
sumption of compliance.

(b) Rebutting presumptive noncompli-
ance. The presumption that an appli-
cant not meeting a particular require-
ment of §§ 933.8, 933.11, 933.12, 933.13, or
933.16 of this part is in noncompliance
with section 4(a) of the Act and
§ 933.6(a) (2), (4), (5) or (6) of this part,
may be rebutted, and the applicant
shall be deemed to meet such require-
ment, if the applicable requirements in
this section are satisfied.

(c) Presumptive noncompliance by in-
surance company applicant with ‘‘subject
to inspection and regulation’’ requirement
of § 933.8. If an insurance company ap-
plicant is not subject to inspection and
regulation by an appropriate state reg-
ulator accredited by the National Asso-
ciation of Insurance Commissioners
(NAIC), as required by § 933.8 of this
part, the applicant or the Bank shall
prepare a written justification that
provides substantial evidence accept-
able to the Bank that the applicant is
subject to inspection and regulation as
required by § 933.6(a)(2) of this part,
notwithstanding the lack of NAIC ac-
creditation.

(d) Presumptive noncompliance with fi-
nancial condition requirements of §§ 933.11
and 933.16—(1) Applicants other than in-
surance companies. For applicants other
than insurance companies, in the case
of an applicant’s lack of a composite
regulatory examination rating within
the two-year period required by
§ 933.11(b)(1) of this part, a variance
from the rating required by
§ 933.11(b)(3)(i) of this part, or a vari-
ance from a performance trend cri-
terion required by § 933.11(b)(3)(i) of this
part, the applicant or the Bank shall
prepare a written justification pertain-
ing to such requirement that provides
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substantial evidence acceptable to the
Bank that the applicant is in the finan-
cial condition required by § 933.6(a)(4)
of this part, notwithstanding the lack
of rating or variance.

(2) Insurance company applicants. In
the case of an insurance company ap-
plicant’s variance from a capital re-
quirement or standard of § 933.16 of this
part, the applicant or the Bank shall
prepare a written justification pertain-
ing to such requirement or standard
that provides substantial evidence ac-
ceptable to the Bank that the appli-
cant is in the financial condition re-
quired by § 933.6(a)(4) of this part, not-
withstanding the variance.

(e) Presumptive noncompliance with
character of management requirement of
§ 933.12—(1) Enforcement actions. If an
applicant or any of its directors or sen-
ior officers is subject to, or operating
under, any enforcement action insti-
tuted by its primary regulator or ap-
propriate state regulator, the applicant
shall provide or the Bank shall obtain:

(i) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s primary regulator or appro-
priate state regulator, whichever is ap-
plicable, that the applicant or its direc-
tors or senior officers are in substan-
tial compliance with all aspects of the
enforcement action; or

(ii) Written analysis. A written analy-
sis acceptable to the Bank indicating
that the applicant or its directors or
senior officers are in substantial com-
pliance with all aspects of the enforce-
ment action. The written analysis shall
state each action the applicant or its
directors or senior officers are required
to take by the enforcement action, the
actions actually taken by the applicant
or its directors or senior officers, and
whether the applicant regards this as
substantial compliance with all aspects
of the enforcement action.

(2) Criminal, civil or administrative pro-
ceedings. If an applicant or any of its
directors or senior officers has been the
subject of any criminal, civil or admin-
istrative proceedings reflecting upon
creditworthiness, business judgment,
or moral turpitude since the most re-
cent regulatory examination report,
the applicant shall provide or the Bank
shall obtain:

(i) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s primary regulator or appro-
priate state regulator that the proceed-
ings will not likely result in enforce-
ment action; or

(ii) Written analysis. A written analy-
sis acceptable to the Bank indicating
that the proceedings will not likely re-
sult in enforcement action. The writ-
ten analysis shall state the severity of
the charges, and any mitigating action
taken by the applicant or its directors
or senior officers.

(3) Criminal, civil or administrative
monetary liabilities, lawsuits or judg-
ments. If there are any known potential
criminal, civil or administrative mone-
tary liabilities, material pending law-
suits, or unsatisfied judgments against
the applicant or any of its directors or
senior officers since the most recent
regulatory examination report, that
are significant to the applicant’s oper-
ations, the applicant shall provide or
the Bank shall obtain:

(i) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s primary regulator or appro-
priate state regulator that the liabil-
ities, lawsuits or judgments will not
likely cause the applicant to fall below
its applicable capital requirements set
forth in §§ 933.11(b)(2) and 933.16 of this
part; or

(ii) Written analysis. A written analy-
sis acceptable to the Bank indicating
that the liabilities, lawsuits or judg-
ments will not likely cause the appli-
cant to fall below its applicable capital
requirements set forth in §§ 933.11(b)(2)
and 933.16 of this part. The written
analysis shall state the likelihood of
the applicant or its directors or senior
officers prevailing, and the financial
consequences if the applicant or its di-
rectors or senior officers do not pre-
vail.

(f) Presumptive noncompliance with
home financing policy requirements of
§§ 933.13, 933.14(a)(4), and 933.14(b)(3). If
an applicant received a ‘‘Substantial
Non-Compliance’’ rating on its most
recent formal, or if unavailable, infor-
mal or preliminary, Community Rein-
vestment Act (CRA) performance eval-
uation, or a ‘‘Needs to Improve’’ CRA
rating on its most recent formal, or if
unavailable, informal or preliminary,
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CRA performance evaluation and a
CRA rating of ‘‘Needs to Improve’’ or
better on any immediately preceding
CRA performance evaluation, the ap-
plicant shall provide or the Bank shall
obtain:

(1) Regulator confirmation. Written or
verbal confirmation from the appli-
cant’s primary regulator of the appli-
cant’s recent satisfactory CRA per-
formance, including any corrective ac-
tion that substantially improved upon
the deficiencies cited in the most re-
cent CRA performance evaluation(s); or

(2) Written analysis. A written analy-
sis acceptable to the Bank demonstrat-
ing that the CRA rating is unrelated to
home financing, and providing substan-
tial evidence of how and why the appli-
cant’s home financing credit policy and
lending practices meet the credit needs
of its community.

(The information collection requirements
contained in this section have been approved
by the Office of Management and Budget
under control number 3069–0004)

§ 933.18 Determination of appropriate
Bank district for membership.

(a) Eligibility. (1) An institution eligi-
ble to become a member of a Bank
under the Act and this part may be-
come a member only of the Bank of the
district in which the institution’s prin-
cipal place of business is located, ex-
cept as provided in paragraph (a)(2) of
this section.

(2) An institution eligible to become
a member of a Bank under the Act and
this part may become a member of the
Bank of a district adjoining the dis-
trict in which the institution’s prin-
cipal place of business is located, if de-
manded by convenience and then only
with the approval of the Board.

(b) Principal place of business. Except
as otherwise designated in accordance
with this section, the principal place of
business of an institution is the state
in which the institution maintains its
home office established as such in con-
formity with the laws under which the
institution is organized.

(c) Designation of principal place of
business. (1) A member or an applicant
for membership may request in writing
to the Bank in the district where the
institution maintains its home office
that a state other than the state in

which it maintains its home office be
designated as its principal place of
business. Within 90 calendar days of re-
ceipt of such written request, the board
of directors of the Bank in the district
where the institution maintains its
home office shall designate a state
other than the state where the institu-
tion maintains its home office as the
institution’s principal place of busi-
ness, provided all of the following cri-
teria are satisfied:

(i) At least 80 percent of the institu-
tion’s accounting books, records and
ledgers are maintained, located or held
in such designated state;

(ii) A majority of meetings of the in-
stitution’s board of directors and con-
stituent committees are conducted in
such designated state; and

(iii) A majority of the institution’s
five highest paid officers have their
place of employment located in such
designated state.

(2) Written notice of a designation
made pursuant to paragraph (c)(1) of
this section shall be sent to the Bank
in the district containing the des-
ignated state, the Board and the insti-
tution.

(3) The notice of designation made
pursuant to paragraph (c)(1) of this sec-
tion shall include the state designated
as the principal place of business and
the resulting Bank to which member-
ship will be transferred.

(4) If the board of directors of the
Bank in the district where the institu-
tion maintains its home office fails to
make the designation requested by the
member or applicant pursuant to para-
graph (c)(1) of this section, then the
member or applicant may request in
writing that the Board make the des-
ignation.

(d) Transfer of membership. (1) No
transfer of membership from one Bank
to another Bank shall take effect until
the Banks involved reach agreement on
a method of orderly transfer.

(2) In the event that the Banks in-
volved fail to agree on a method of or-
derly transfer, the Board shall deter-
mine the conditions under which the
transfer shall take place.

(e) Effect of transfer. A transfer of
membership pursuant to this section
shall be effective for all purposes in-
cluding directorial representation
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